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As explained in an earlier edition, motions such as Plaintiff Brannan’s Motion for Discovery to Complete the Record for Rule 106 Review require a response from the opposing party/parties, and then Brannan files a reply to those responses.  The April 5th edition covered the City of Black Hawk’s response.  

On August 14, 2009, Shack West, LLC, filed its response to the Brannan Motion, in which it stated:  

· Shack West, LLC believes that on May 18, 2009, this Court previously heard and denied Brannan’s request for discovery on this issue.  Thus Brannan’s request is moot;

· Shack West states it has no knowledge of the Court holding an evidentiary hearing or making a ruling on the issue of whether or not the two sessions were convened in the manner prescribed by statute for executive sessions; 

· Even if  the Court’s May 18, 2009 Order did not already determine and deny this request, before any such discovery could occur, Shack West, LLC believes that this Court must first determine that the two executive sessions were not convened in the manner prescribed by statute for executive sessions; and

· Shack West, LLC does not believe that the Record for purposes of the Rule 106 review includes any deliberative matters that may have been discussed in these two executive sessions.


Shack West, LLC concludes its response by stating the belief that Brannan’s Motion for Discovery previously denied by the Court on May 18, 2009 was premature or unnecessary at this point, and asks the Court to deny the Motion.  

On August 14, 2009, the Gilpin County Defendants also filed a response to the Brannan Motion.  The Gilpin County Defendants asserted agreement with the arguments presented in the City of Black Hawk’s Response to Motion for Discovery and incorporated those arguments by reference.  

The Gilpin County Defendants also opposed Brannan’s Motion for Discovery and filed a two-part argument, introduced by pointing out the Court’s prior ruling on July 13, 2009 that the executive sessions were properly convened, that discovery is unwarranted and that the case should “proceed with the CRCP 106 review claim based solely on the record before the Court (Court’s Order dated May 20, 2009).  (CRCP refers to the Colorado Rules of Civil Procedure.) 

Additionally, in the introduction, the Gilpin County Defendants pointed out that even if, “the executive sessions were not properly convened and therefore constituted a ‘public meeting,’ Brannan has failed to show that (1) such public meetings were and must be part of the evidentiary record for the purposes of CRCP 106 review, and (2) discovery is allowable to recreate the Executive Sessions.”  


The Gilpin County Defendants’ two-part argument:  a) Brannan has misstated the Requirements for Proper Rule 106 Review; and b) Brannan’s request for discovery is not supported by law.  Citations are omitted for all points of law.   

Argument a) Brannan has misstated the Requirements for Proper Rule 106 Review: 

· The record before the Court is not incomplete;  
· Privileged legal advice discussed during the Executive Sessions is not “evidence in the record before the defendant body or officer” for purposes of CRCP 1106 review; 
· Even if Executive Sessions were not protected by CRS 13-90-107(1)(b), contrary to Brannan’s assertion at page 2 of the motion, lack of recordation  of such sessions is not “fatal to the Rule 106 review;”
· Colorado courts have repeatedly held that the scope of review pursuant to CRCP 106 is limited to whether the governing body has exceeded its jurisdiction or otherwise abused its discretion, based on the evidence in the record before the defendant body or officer;

· The remedy is restricted in its inquiry to jurisdictional questions and to a manifest abuse of discussion; 
· Colorado courts have also repeatedly held that a district court’s review under CRCP 106(a)(4) is limited to “what appears of record” and that introduction of new testimony is not appropriate; 

· Colorado courts have held that the burden is on the person seeking review to show that there are imperfections in the record resulting in prejudice or that members of the governing body improperly considered evidence not before the board or that members engaged in improper conduct affecting the result of the board;
· Brannan has alleged no such prejudice or improper conduct here, and instead alleges that the failure to record the Executive Session is “fatal” to the CRCP 106 review and that “the record is [therefore] not complete which, in turn, precludes meaningful Rule 106 review; 

· Brannan provided no legal support for their assertions – because they are simply not true; Colorado courts have considered numerous other cases where the record was not 100% complete, and “held that a complete transcript of the evidentiary phase of a proceeding before the underlying body is not necessary in order for the court to conduct a meaningful review of that body’s actions – and that lack thereof is most certainly not “fatal” to any kind of meaningful review;”  

· Whether review of an agency’s actions is meaningful depends on whether the record contains sufficient competent evidence to support its decision . . . it simply requires a record that accurately and fully reflects the evidence relied upon and the findings of fact and conclusions of law from the agency’s proceedings so that a reviewing court is able to determine, upon the state of the record before it, whether . . .  the agency’s actions were arbitrary and capricious; (a verbatim recording of a proceeding has never been considered a “requirement for meaningful review in other contexts”); and
· The role of a district court on review is to affirm the findings of the underlying governing body if there is “any competent evidence” in the record to support the findings.”


The Gilpin Defendants describe yet again the affidavit executed by County Attorney Jim Petrock, provided to the Court and to Brannan which describes the topics of discussion during the Executive Sessions.  “Because the discussion at the Executive Sessions centered on the Gilpin Defendants receiving legal advice pertaining to the procedural aspects of an administrative hearing and the element and requirements of CRCP 106, the discussion is protected by the attorney-client privilege.”  

Additionally, “Privileged legal advice discussed in the Executive Session is not evidence that the Gilpin Defendants weighed or relied upon in making a substantive decision of the merits of Brannan’s application.  Discovery, therefore, into the Executive Session would add nothing to the substantive evidentiary record to be reviewed.  No discovery is necessary or allowed pursuant to CRCP 106, the attorney-client privilege and the previous orders in this case by the Court.”  “Meaningful review” can be conducted by the Court based on the information and record provided thus far.  
Argument b) Brannan request for discovery is not supported in law:

The Gilpin County Defendants cite Colorado law that does not allow discovery in a situation such as the present one, “even if this Court believes that no competent evidence exists in the record on which to base its review,” and points out that Brannan “notably provides no legal support for their discovery request outside Gumina v. City of Sterling.”  (Citation omitted)  The Gumina case and  Colorado Open Meetings Law do not “allow the type of discovery remedy that Brannan now asks this Court to provide.”

Case law was cited by the Gilpin County Defendants:  “The purpose of the Colorado Open Meetings Law is to facilitate public access to a broad range of meetings at which public business is considered and to further the legislative intent that citizens be given a greater opportunity to become fully informed on issues of public importance so that meaningful participation in the decision-making process may be achieved.”  

The County Defendants then point out that “Brannan has not here alleged any violations here of the notice and hearing requirements under the Colorado Open Meetings Law, but has instead alleged that the Executive Sessions were improperly convened pursuant to the rationale set forth in Gumina and that the Executive Sessions therefore became public meetings.”


Even if meetings were improperly convened, Colorado Open Meetings Law does not allow discovery to “recreate” the improperly convened meeting or allow such discovery to subsequently supplement the record before the Court on a CRCP 106 review, and “Brannan has failed to provide any additional support for such a notion.”  


The Gilpin County Defendants then address the inappropriateness of how such discovery with no basis in law would be an inappropriate expansion of judicial authority.  “The courts have no authority to extend or amplify the provisions of statutes so as to make them comprehend additional rights and remedies which the Legislature omitted to provide.  A statute which is plain and free from ambiguities is not subject to judicial construction, but must be interpreted by the courts and enforced according to the legislative intention expressed by these worlds.”  

Brannan admitted in its Motion that “they do not believe that formal action was taken at either of the Executive Sessions in violation of CRS 24-6-402, instead alleging a procedural defect under Gumina as their basis for requesting discovery.”  Attorney client privilege protects much of what could be requested via discovery as set forth in CRS 13-90-107(1)(b), and Colorado courts have upheld the attorney-client privilege.


It is also pointed out that general legislation such as the Colorado Open Meetings Law “does not repeal conflicting special statutory or constitutional provisions such as the attorney-client privilege set forth by CRS 13-90-107(1)(b) unless the intent to do so is clear and unmistakable.”  


The Gilpin County Defendants conclude that “Brannan misstated the requirements of proper CRCP 106 review in order to create a remedy, namely discovery, that does not exist under Colorado statute or case law.  The record now before the Court is adequate for ‘meaningful review,’” as presented in their Response, and “no discovery regarding the Executive Sessions is allowed pursuant to the Colorado Open Meetings Law, CRCP 107 or CRS 13-90-107.”  The Court is then asked to “allow the case to proceed under CRCP 106 without further additional unnecessary costs and time being expended defending against a request for discovery that has no basis in Colorado law.”

Next week, Brannan’s Reply Brief in Support of Motion for Discovery to Complete the Record for Rule 106 Review, filed August 28, 2009.  

Remember, a Motion begets a Response which begets a Reply!!

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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